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ion in any country and 


Tne coins which are the s 
of the Indictment in this case were in current 


tion in Canada on the date of importation, 
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then is whether or not the coins were 


monetary purposes," should 


as to the state of mind of the defendant 


brought the coins into the United States. 


at 


There is no special definition of the phrase 


"monetary purposes" defined either by 


case law, 


REQUEST NO. 4 - CONTRARY TO LAW 


Vie 
——— 


In the Indictment, it is alleged that the 
defendant brought these coins into the United States 
"contrary t+ la hat : were not unladden: 


in the pre: -rce of and nspecteda by a Customs officer 


at the first port of entry at which 


the United States as is required by Title £5 UsSees 
Sec. 1461. This means that merchandise when brought 
linLo the U.S. must be declared and presented for 
inspection to a Customs officer. U.S. v. Sutton, 

4K6 F.2d 916 (9th Cir. i971). If you find that the 
defendant when entering the United States did not 
declare and present the Canadian coins for inspection 
after having a reasonable opportunity to do so, then 
you should find that these coins were imported and 
brought into the U.S. "contrary to law". It is 
immaterial thet the coins were subsequently taken 
from the defendant's vehicle by the Customs officers 
and inspected by them after a search of the vehicle, 
If the defendant did not declare the coins after 
having reasonaule opportunity to do so then the coins 


were brought in “contrary to law". 


REQUEST 110. 5 - Element No. 3. That the Defendant 


Acted Fraudulently or Knowingly. 
nc Fae osteo 


An act is done "fraudulently" if done wilfully 
and with the intent to deceive. An act is done wilfully 
if done voluntarily and intentionally, and with the 


specific intent to do sonethi' z which the law forbids; 


with bad 


In showing tl 
the Government does 
the defendant attemvied to def 
of revenue, 
brought into the United 
The defendant's action: 
fraudulent even if such items were not subject to duty. 
It is the intent not to declare the merchandise which 


the lay forbids and not the intent to evade paying 


duty. U.S. v. McKee, 220 F.2d 265, 269 (2d Cir. 


is done "knowingly" if done volunterily 
and intentionally, and not because 
accident or other innocent reason. ‘The purpose of 
adding the word "knowingly" was sure that 
would be convicted for an act done because of mist 
r cecident or other innocent reason. Devitt ond 
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That is 


iption i 


a reasonable doubt that the Canadian coins in this 


; * 
case constitute “merchandise” ¢ 


If you are convinced 


coins are merchandise then you should go on to Element Number Two (2). 


lefendant brou certain Canadian coins 
termine whether these coins constitute 


ines merchandise” as goods, wares and chattels 


i 
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he Un 


you must decide whether goods, wares and 


ncludes the Canadian coins you have heard 


hen you must return a verdict of not guilty. 


beyond a reasonable doubt that the Canadian 


trom any contiguous 
the Secretary of Treasu: 

by a Customs Of é 
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However, the ( s Regu I I j t urrency if J nt 
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he provisions 
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d.fines it as having to vith money. 
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You may consider this regulation in determining whether the 


If you have a reasonable doubt as to whether the Canadian coins 
were brought into the United States in a manrer contrary to law you must 
return a verdict of not guilty. 

If you are convinced be yond a reasonable doubt that the Canadian 
coins were imported contrary to law then you should go on to Element Three 


C3). 


Canadian coins were brought into this country in a manner contrary to law. 


MEMORANDUM IN SUPPORT OF REQUEST TO CHARGE 


The defense ioes not djiect to Government ‘s Reque st Number One 


r Five (5) is acceptable if the Court 
deletes "The defendant's action could still be « nsidered fraudulent 
even if such items were not subject to dutv. It is the intent not to 
declare the mer ndise which the law forbids and not the intent to evade 
paying duty." 

U. S. vs. McKee 220 F2d 266 (2nd Cir. 1955) held that “it is 
no longer necessary to show that the item or items introduced clandestinely 


speak of “intent not to declare’ The language objected to above is repeti- 
tion and goes beyond McKee. In fact Lozano v. U.S. 17 F2d 7 (Sth Circuit 
1927) at page 8, which is cited by the government (p. 3 Request to Charge) 
seems to find nothing wrong with an intent not to declare. It should be 
noted at this point that for reasons stated below the defense does not 
consider Lozano as compelling authority. 

The defense objects to Government's Request three (3) and four (4) 
and respectfully requests the attached requests (A) and (B) be given 
instead. 

The instruction pertaining to element Number One (1) (that defendant 
imported or brought merchandise into the United States) is essentially 
an explanation of the term “merchaidise" as used in Title 18 U.S.C. Section 
545. That term is defined in Title 19 U.S.C. Section 140l(c) and that 


Statutory definition should be charged to the jury. 
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into the United States were subject to duty.’ Neither McKee nor the statute 


with ¢ 
Statut 


Headne 


elevat 


since "m 
request wou) 
which is not defined. Certai 

In considering the 
attention te ! following: , is a 1927 case dealing with a civil 
forfeiture action; the Court reversed z rected verdict in favor of the 
government and sent the case back for a new trial; any statements with 


regard tc merchandise" are d 


dicta and are not ¢ t o the Court's 


holding and the case has apparently never been cit r followed since in 


any reported decision. Furthermore t as deals with Mexican gold coins 


not in circulation in the United States which i: tally different from 
our situation wherein the Canadian coins involved here are in circulation 
in both the United States and Canada. 

In view of the above, the Lozano case should be considered 


with great caution. 


Respectfully subm 
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r Defendant 


treet 


ents of the attorney: 

testimony of th witnesses, 
my charge to you on the law and out of 
that mix, you will arrive at a verdict 
which must be by unanimous vote the 
jury. In order to arrive at @e verdict 
in this case, you must ell agree upon 
the verdict. 

The indictment will be given to you 
not as evidence, as I told you at the 
very beginning, but only as a guide to 
you so that when you come back to the 


court, you will be able to conveniently 


announce your verdict in open court. 


At that time, and it is wise to pick one 
of your number as a foreman who can be 
chairman of your deliberation; who can 


be the person if you have a question can 
P y j 
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1d be your 


son when asked by Mr. 
clerk, about the verdict, will be 
able to orally announce your unanimous 
verdict in open court. 
.beration” means that you not 
give your considered, conscientious 
about the evidence in the case, but 
you also listen to the considered views 
your fellow jurors and out of this 
mix, you arrive at your verdict. You 
certainly should not let enter into your 
deliberation any idea of prejudice or 
bias or sympathy or sentence. Sentence, 
if there shall be any is left to the 
Court. It is your job only to determine | 
guilt or the innocence of the defendant 
here in this case. 
You will consider, certainly, the 
direct testimony. That is what the 


agents saw at the bridge, what they :s 


and what the defendant responded. 


In addition to that, you may considef 


circumstantial evidence and in this case, 


as I will explain in a few minutes, that 
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“——" A- ~ew rome 


laily lif 
we shou 
we are in court in 
matters, but you know that 
it must be reasonable and it must 
such that will you to very 
conclusions. f é , in using 
Circumstantial evidence, you find that 
certain facts point to one conclusion 
which points to innocence and another 
conclusion which just as reasonably points 
to guilt, then because this is a criminal 
case and the stakes are so high, 
accept the conclusion, - the inference 
which points to innocence. 
I think that probably many of you 
have heard the example before about, - 


the rain now seems to be an appropriate 


example. Maybe I should find another 
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€xample 
the rain, bu we know if we retire at 
night and the streets are dry and when 


we 4rise in the morning we find that the 


eee 


lawns and the streets are wet, then we 
can come by circumstantial] evidence, 
even though we did not see it or hear 
it rain during the night, we can conclude 
reasonably that it jid, in fact, rain 
during the evening. On the other hand, 
if we were gone for a few days and the 
Streets were wet when we returned, it 
may be difficult to say exactly when it 
did rain. We may be able to conclude 
that it rained when we were gone. We may 
Suspicion and suspect that the rain 
happened just a short time ago, but on 
the other hand, because of othe; general 
Climatic conditions, it may be difficult 
to come to a definite conclusion about 
that, so we must handle circumstantial 
evidence with care. 

We have said here thet you are to 


| 
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maxe up your mind in this case based upon | 
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the testimony cf the witnesses and the 


exhibits wh 
evidence, 
testimony, 
which are 
not only to the 

direct testimony, also to the cross 
examination of each and every witness. 

up to you to determine the 
credibility of the witnesses and how much 
weight you will give to their testimony. 
You will consider how much the witness 
ls either supp. ted or contradicted by 
other evidence in the case; whether the 
witness is worthy of belief. You may 
take into consideration the witness’ 
appearance, attitude, behavior, his 
ir‘erest in the outcome of the case, if 
any; his relationship to one side or the 
other in the suit; the inclination of the | 
witness to speak truthfully; th- 


probability or improhability of his 


| 
} 
| 
| 
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testimony. You may consider any consvious 
unconscious bias or prejudice that the | 


witness may have toward either side of 


the lawsuit; what hope of reward or 
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remune€ration the witness may have if the 
verdict should be one way Or another. 
You may consider the demeanor and manner 


of the witness On the stand, 


FE 


You should think about his intelli- 
gence, motive, state of mind, You will 
determine whether the witness had the 
Opportunity to see or to hear what he 
testified to; whether he could see or 
hear everything he testified to and 
whether or not passage o ne ha. dinmed 
his recollection. 

If there are inconsistencies or 


discrepancies in the witness’ testimony, 


that does not mean that you must dis- 


| 
: 
| 
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credit his testiiony entirely. You 


=e 


should, in weighing the effect of a dis- 
crepancy, consider whether it pertains to 
| 


a matter of importance or an unimportant 


= 


detail and whether the discrepancy ——- 


—— 


from innocent error or intentional false-| 


hood. You may use, ladies and gentlemen, | 

your common sense in determining what 

testimony to believe and what facts you | 
' 


can conclude from the witness’ testimony. 
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ve the 


a reasonable 


reason and rising from 


the state of the evidence. It is rarely 


possible to prove anything to an absolute 
certainty. Proof beyond a reasonable 
doubt, therefore, is established if the 
~ 

evidence is such as you woulti be willing 
to rely and act upon it 
important of your own affairs. 

As I have told you before, a defend- 
ant is not to be convicted on suspicion, 


conjecture, surmise, guess or anything 


Similar to that. A reasonable doubt may 


@rise not only from the evidence produced, 


but also from the lack of it. Since the 
burden is upon the prosecution to prove 
the accused guiity beyond a reasonable 
doubt of every essential element of the 


crime charged, a defendant has the richt 


to rely upon failure of the prosecution 
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producing any 


reasonable doubt is such a 


doubt as is based upon reason and as 
appeals to your power of logic. is 
a doubt arising out of something tangible 
in the evidence in the case or something 
lacking in the evidence. 
If you feel uncertain and not fully 
convinced that a defendant is guilty of 
rime charged and you believe you are 
act.:ng in a reasonable manner and you 
believe a reasonable man or woman in a 
matter of like importance would hesitate 


to convict because of such a doubt as you 


have, tnat is a reasonable doubt to the 


| 
| 
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benefit of which a defe:.dant is entitled 


| 
If you hav2 such a doubt, you must 


acquit. | 
In this case, turning to the charge 

itself, you will, - I will deliver the 

indictment to you so that I wili not 


read it in full, but again remember that 


the indictment is not any evidence at all 
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juide only and it is filed here 


he may defend himself and know what the 


charge is so that he can prepare 
defense. 
We are concerned with the e« 


in the charge of April 19, 1974 


is charged that that day that mr. 


. € 
the part of 


at iS given to you as a 


o that 


his 


MacIntyre fraudulently and Knowingly 


imported from Canada certain merchandise. 
I 


That is, about one hundred pounds of 


Canadian silver coins packaged in four 


bags having a face value of $1,999. 8 


contrary to law in that the coins were 


not unladened in the presence of 


and 


inspected by a Customs officer at the 


first point of entry at which such 


merchandise arrived in the United 


The charge here is based upon a 
2 t 


violation of Suction 1461 of Title 19 


end Title 18, Section 545. That par- 


ticular Section 545 makes it a crime 


for a person to fraudulently or knowingly 


im-ort or bring into the United 
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States 


States, 
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141 25a 


any merchandise contrary to law 


are th 


ree essential elements 


Yor? 
2Cui 


ae violation. Firstly, 


defendant imported or brought 
4ise€ into the United States, 
sondly, that this was done ina 
which was contr iry to law, 
defendant acted 
ly or knowingly while doing 
to each one of these elements, 
t 1s incumbent upon the Government to 
prove guilt beyond a reasonable doubt. 
'* take up 
is whether defendant % rted uz brought 
these coins into the United States. 
Next, you will then determire whether or 
not, under the law, as I charge it to 
you, whether these Canadian coins 
constituted merchandise. 

The term “merchandise” is defined 
an the statute as goods, wares or 
chattels of every description. I charge 
you in this case that these foreign 
coins, if they were brought into tic 
United States for normal use, - tha+ 
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under the law 
n this 

told you before, the intent 

endant in this case 
important. 
Mellenger in his summation summed it ur 
this way, he said it is difficult to 
look into a man's mind determine on 
examination what he is thinking. You 


have to look into what he did and then 


we turn, of course, from acts to deter- 


mining intent. That is, by the use of 


circumstantial evidence. 
You may convider his activities on 
t day and you may nsider his activities 
on the other days; what was said to him 


by the officer; the declaration that he 
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Nis particular tir 
© @re questions f 
Ortant to keep 
arged for 


one particular 


only put in evidence 

what his intent was on the day of 
April, 1974 when he appeared at the 
Lewiston Bridge. 

You must resolve the state of mind 

2ndant as to his purpose in 

bringing these coins into the United 
States. If you find the coins were not 


imported for normal use as money, then 


you must find they constitute merchandise) 


and go on to consider the other elements | 


in the crime charged. If you find that 


the coins were imported for the normal 


use as money, then the coins are not 
erchandise under the law and you need go 


no further in your deliberation, but you 
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subseguently taken from ¢} idant's 


vehicle by the Cust and 


inspected by them followi 
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vehicle. If the lefendant did 


©clare the coins after having reason 


able Opportunity to do so, then the 


coins were brought in contrary to law | 


AG@in, ladies and gentlemen, what 


happened at the bridge 
Pt je, 


alii 


wnat was asked 


of him, what was Said, the manner in which 


| the coins were brought in, all of these, 
certainly, all of these facts you may 

consider. First of all, it is up to you 
to determine the facts ard then you may 
' 


consider all these Circunstances in 


determining whether Or not the coins were 


unladened in the presence of, at the 
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first reasonable Opportunity to do go. 


' 
The Government also has to prove 


beyond a reasonable doubt that the act, 


if done, is done fraudulently, and that 


is it means it was done willfully and 


with intent to dec 2ive, 


The term "fraudulently" means with | 
the specific intent to disregard and to 


discbey the law. An act is done willfull 


if done voluntarily and intentionally 


and with the specific intent to do some- 
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nnocent reason 
rpose of the word 
make sure that no one 


for an act done because of 


mistake 


accident or other innocent reason. 


Just to repeat and 


gentlenen, in this thr 
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courtroom,) 


Mr. Mellenger. 


The Government has no further 


requests and takes no exception to the 


charge, your Honor. 
Mr. McGee, 


Your Honor, we will except to the 
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your 
be reasonable and it 
YOu must take facts 
and from those, 
infer that 
certain other 

then take 


matter of 


look, looking 
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nen going from 
far with the 
Therefore, I will now te 
» to the jury room and begin yous 
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deliberations. Ye have to excuse t! 


alternate jurors. 


(One male ard one 


United States Marshals ; -odiang 


of the jury.) 


Mr. Willard and Mr, “woj)eC, o 


excused now from deliberation in tis 
+ zelve 


case. We can only go ahead with 
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